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11 U S C 8 722

M SCELLANEQUS

3 Collier on Bankruptcy, ¥ 521.09A[2] at 521-50 (15th ed. 1996)

Karen G oss, "Perceptions and M sperceptions of Reaffirmation
Agreenents," 4 Commercial Law Journal, Vol. 102 (1997) 22

STATEMENT OF | NTEREST OF NACBA



AS AM CUS CURI AE

| ncorporated in 1992, the National Association of Consuner
Bankruptcy Attorneys ("NACBA") is a non-profit organization of
nmore than 1,200 consuner bankruptcy attorneys nationw de. Menber
attorneys and their law firns represent debtors in an estimated
150, 000 bankruptcy cases filed each year. First Crcuit NACBA
menbers file many thousands of bankruptcy cases per year.

NACBA' s corporate purposes include education of the
bankruptcy bar and the community at |arge on the uses and m suses
of the consuner bankruptcy process. Additionally, NACBA
advocates nationally on issues which can not adequately be
addressed by individual nmenber attorneys. NACBA has filed an cus
curiae briefs in various appellate courts seeking to protect the
rights of consunmer bankruptcy debtors, including the filing of a

brief in a simlar case, Capital Comm Fed. Credit Union v.

Boodrow (In re Boodrow), 126 F.3d 43 (2d Cr. 1997).

The NACBA nenbership has a vital interest in the outcone of
this appeal. NACBA nenbers primarily represent individual |ow
and noder at e-i ncone wage-earners. |In many instances, wage-
earners desiring to retain secured property may not have the
ability to exercise the redenption procedures in the Code and a
Chapter 13 filing may not be feasible. They may al so face a
secured creditor who refuses to reaffirma secured debt or is
unwi Il ling to reaffirmon terns reasonably favorable to the

debtor. Accordingly, amcus supports affirmance of the BAP' s



limted hol ding concerning the application of 8§ 521(2).
Additionally, amcus urges this Court to approve of the practical
and limted use of the option of retention of secured property

wi th continui ng paynents.

Addi tional Iy, NACBA nenbership is gravely concerned about
potential creditor msuse in consuner bankruptcy cases of a
ruling such as BankBoston seeks in this case which would
expressly prohibit debtors who are current on secured obligations
fromretaining collateral by continuing to nake paynents on the
debt. Since consunmer debtors are often in great need of
retaining certain consuner purchases, such as autonobiles which
may be necessary for continued enploynment, a ruling overturning
t he deci sion below could be used by creditors to coerce the
signing of reaffirmati on agreenents and potentially jeopardi ze a

debtor's opportunity to get a true fresh start.

STATEMENT OF SUBJECT MATTER AND APPELLATE JURI SDI CTI ON
The statenent of subject matter and appellate jurisdiction

contained in the appellant's brief is conplete and correct.

STATEMENT OF | SSUES PRESENTED
Ani cus accepts the statenent of the issues presented as

contained in the brief of the appellees, Janes and Katheri ne



Burr.

STATEMENT OF THE CASE AND FACTS
Ami cus accepts the statenent of the case and facts as
contained in the brief of the appellees, Janes and Kat heri ne

Burr.

SUVVARY OF ARGUMENT

In determ ning the requirenents inposed on a debtor by
8§ 521(2), the BAP applied an appropriate construction of this
section of the Bankruptcy Code. The decision bel ow gives effect
to the plain | anguage of 8 521(2), which provides that a debtor
must file a statenment of intention concerning secured property
and specify one of the options listed in the statute, "if
applicable.” By the use of the phrase "if applicable” in
subpar agraph (A) of the statute, and the express directive found
i n subparagraph (C) that the statute shall in no way alter
debtors' property rights, Congress clearly intended that the
options noted in the statute were provided for illustrative
pur poses and were not the only options available to the debtor to
t he exclusion of all others. Accordingly, the decision bel ow
correctly concluded that 8 521(2) does not |imt a debtor's
options in electing to retain secured property but sinply

requires that a declaration of the debtor's intentions whether to



retain or surrender secured property be nade.

Affirmance of the decision belowis also conpelled by the
| egi slative history relating to the enactnent of 8 521(2) as part
of the 1984 anmendnents to the Bankruptcy Code. The |egislative
hi story of 8 521(2) evinces a strong Congressional intent that
the substantive rights available to debtors with regard to
secured property were not to be abrogated by the anmendnents. The
sol e purpose of the anmendnent was to foster better comrunications
bet ween debtors and secured creditors by requiring notice of the
debtor's intentions. As such, the legislative history makes
clear that 8§ 521(2) is principally a procedural notice statute
whi ch does not confer or take away any substantive rights
avai l able to debtors or creditors.

Finally, though the BAP | eft unanswered the specific
guestion of whether a non-defaulting debtor nmay elect to retain
secured property by continuing to nake post-petition paynents,
am cus respectfully urges that this Court not |eave the issue for
anot her day and expressly authorize the option in this case.

Ani cus contends that when the interests of debtors in having the
option to retain secured property with continuing paynents is
wei ghed agai nst the potential harmto creditors, this Court may
properly concl ude that bankruptcy courts should have the

di scretion to approve this option in appropriate cases. This
rational approach furthers the goals of the Bankruptcy Code.

Mor eover any other result could have serious consequences for



debtors by potentially forcing themto reaffirm secured debts and
re-establish personal liability for pre-petition debts even where
t here has been no default in paynents. This is contrary to the
cl ear Congressional mandate that reaffirmati on agreenents are to
be voluntary and it further abrogates the principle that

bankruptcy should afford a fresh start for debtors.

ARGUMENT
THE PLAI N LANGUAGE OF THE BANKRUPTCY CODE MAKES CLEAR THAT
THE OPTI ONS STATED I N 8§ 521(2) ARE NOT EXCLUSI VE.

A. This Court's Inquiry Need Go No Further Than An
Exam nation & The Plain Lanquage O The Code.

As in all cases of statutory construction, the starting
point in this case nust be the statutory |anguage. Toibb v.
Radl of f, 501 U. S. 157, 111 S.C. 2197, 115 L.Ed. 2d 145 (1991);

Pennsyl vani a Departnent of Public Welfare v. Davenport, 495 U. S.

552, 110 S. . 2126, 2130, 109 L.Ed. 2d 588 (1990); United States

v. Ron Pair Enters., Inc., 489 U S. 235, 109 S. C. 1026, 1030,

103 L. Ed.2d 290 (1989). "The plain nmeaning of |egislation should
be concl usive, except in the rare cases [in which] the literal
application of a statute will produce a result denonstrably at
odds with the intention of the drafters.” Ron Pair, 109 S.Ct. at

1031 (quoting Giffin v. Cceanic Contractors, Inc., 458 U S. 564,

571 (1982)).
Gven its ordinary neaning, 8 521(2)(A) requires that a

debtor file with the clerk a statenent of intention with regard



to the retention or surrender of secured property. Additionally,
if applicable, the debtor's statenent should specify that such
property is clained as exenpt, that the debtor intends to redeem
the property, or that the debtor intends to reaffirmthe debt
secured by such property.

The statutory | anguage does not place any substantive
requi renents on the debtor in choosing whether to retain or
surrender secured property, or in effectuating the debtor's
ultimate choice. It nerely requires that the debtor provide
notice of his or her intention. Likew se, nothing in
8 521(2)(A) dictates that a debtor nust elect one of the |isted
options. The statute sinply requires a statenent "of whether the
debtor intends to choose any of those options, if applicable." 3

Collier on Bankruptcy, T 521.09A[2] at 521-50 (15th ed. 1996)

(enmphasis in original). As Collier notes, in sonme cases none of
the listed options may be applicable. [1d. at 521-49.
This explicit statutory |anguage led the Fourth Grcuit

Court of Appeals in In re Belanger, 962 F.2d 345 (4th G r. 1992)

to conclude that the exanples provided in 8 521(2) of the
options available to the debtor were intended to be illustrative
and not bi ndi ng:
But if these options are not applicable, the notice
need not specify one of them The options in the
statute are not excl usive.

Bel anger, 962 F.2d at 347.

The Ninth Crcuit |likew se found the statutory | anguage to



be unanbi guous, recently concluding that "the only mandatory act
is the filing of the statenment of intention ...." McCl el l an

Federal Credit Union v. Parker (In re Parker), 139 F. 3d 668, 673

(9th Cir. 1998).
Since the statute's |language is plain, "the sole function of
the courts is to enforce it according to its terns.” Ron Pair,

109 S.Ct. at 1030 (quoting Cam netti v. United States, 242 U. S

470, 485 (1917)). The BAP bel ow was correct in concluding that 8
521(2) requires debtors to state whether they intend to retain or
surrender secured property - "and nothing nore." 1In re Burr, 218
B.R 267, 273 (1st C r. BAP 1998) (enphasi s added).

B. If It Were Congress' Intent To Make The Options Listed

In Section 521(2) Exclusive It Would Not Have | ncluded The
Wrds "I f Applicable".

As a guiding principle of statutory construction, "a statute
must, if possible, be construed in such fashion that every word

has sone operative effect.” United States v. Nordic Village, 503

usS 30, 36, 112 S.C. 1011, 1015, 117 L.Ed.2d 181 (1992).

In construing 8 521(2), the words "if applicable" nust not
be ignored. G ven the placenent of the phrase "if applicable"” in
8 521(2)(A), the words could only have been intended to preface
t he subsequent | anguage in the sentence so as to nmake clear that
t he debtor need not specify one of the listed options that foll ow
if it is not applicable. G ven the common usage of the phrase

"if applicable"” and its location in the pertinent sentence, the



words can only be construed in a non-limting fashion so as to
make clear that the listed options which follow the phrase
(exenption, redenption, or reaffirmation) are not excl usive.

I n Bel anger, the court placed great enphasis on the words

"if applicable"” in the statute:
The phrase "if applicable'" is redundant if, contrary to
Collier and the district court, the options given to
the debtor are considered to be exclusive. If this
were so, 8 521(2)(A) would have sinply provided: "“and
speci fying that such property is clained as exenpt,
that the debtor intends to redeem such, or that the
debtor intends to reaffirmdebts secured by such
property.' The fact that the statutory options are
stated in the disjunctive shows that the words "if
appl i cabl e’ are unnecessary under a construction of the
statute that nmakes the options exclusive. But if the
phrase "if applicable is given effect, it plays an
i nportant role.

Bel anger, supra, 962 F.2d at 348. See also Parker, 139 F.3d at

673 (the "if applicable" |anguage neans "if the debtor plans to
choose any one of the three options listed later ..., - the
debtor nust so specify in the statenent of intention").

Anot her court review ng this |anguage concluded that if
Congress intended that debtors nmay choose only one of the three
options noted in the statute, 8 521(2)(A) should have included
the phrase "whi chever is applicable, rather than to indicate that
one on the options nmust be selected if applicable.” Inre
Crouch, 104 B.R 770, 772 (Bankr.S.D.WVa. 1989) (enphasis in
original). See also In re Peacock, 87 B.R 657, 660

(Bankr.D. Col 0. 1988) (the words "if applicable" do not "narrow'

the rights or options of a debtor).



Courts which have di sagreed wth Bel anger about the
interpretation of 8 521(2)(A) have either largely ignored or
underestimated the significance of the phrase "if applicable," or
have m sconstrued its neaning. O the circuit courts which have
hel d that a non-defaulting debtor may not retain collateral with
conti nui ng paynents, the so-called "fourth option," only the

Eleventh Crcuit inlnre Taylor, 3 F.3d 1512 (11th Gr. 1993)

squarely addressed the "if applicable" |anguage."’

In Taylor, the court's analysis actually seens to confirm
Bel anger's view that any other interpretation of the statute
makes the words "if applicable" redundant or neani ngless. The
Tayl or court states that if one refers to the | anguage precedi ng
the words "if applicable,” it becones clear that the options of
redenption and reaffirmation do not apply to a debtor's surrender
of the property and that they therefore nust apply to a debtor's

retention of the property. 1n re Taylor, supra, 3 F.3d at 1516.

VWhile this may be a possible result, it certainly is an awkward
construction of the statutory |anguage and does not necessarily
|l ead to the conclusion that the options listed in the statute are

excl usi ve.

' The Fifth Circuit in Matter of Johnson, 89 F.3d 249 (5th
Cir. 1996) sinply adopted the reasoning of the Eleventh Grcuit
in Taylor in holding that debtors are limted to the three
options listed in 8§ 521(2). The Seventh Grcuit in Matter of
Edwards, 901 F.2d 1383 (7th Cr. 1990) did not consider the "if
appl i cabl e" | anguage and only briefly discussed the statutory
construction of 8§ 521(2). The Sixth Grcuit inlnre Bell, 700
F.2d 1053 (6th Cir. 1983) was decided prior to the enactnent of 8§
521(2) in 1984.




Nonet hel ess, the Taylor court concludes fromthis analysis,
as does BankBoston herein, that a debtor who intends to retain
secured property has only two options, redenption or
reaffirmation. This construction conpletely ignores, however,
that 8 521(2) also provides that a debtor may specify anot her
intention in the statenent, that the property "is clainmed as
exenpt." This is an option which would apply to a debtor's
retenti on of secured property.? And it would be applicable, as
in this case, where a non-defaulting debtor seeks to retain
property with continuing paynents.

As further evidence that the Tayl or construction is flawed
and that the options listed in the statutory | anguage were not
intended to be exclusive, there exists at | east one other option
avai lable to a debtor seeking to retain property, in addition to
the so-called "fourth option,” which is not specifically
referenced in § 521(2). Under 11 U S.C. § 522(f), a debtor may
in certain situations retain secured property by invoking the
i en avoi dance procedures contained in that section. Although
BankBost on argues that this |ien avoi dance option is covered in 8§
521(2) under the phrase "such property is clained as exenpt," it
is not |ikely that Congress would have chosen such general

| anguage to describe this option when it sinply could have

2 Curiously, BankBoston repeatedly refers to 521(2) as

providing only two specific retention options, providing only a
brief reference to the "exenption" option and then dismssing it
as sinply not applicable to this case. BankBoston's Brief, p. 7,
f.n 6.



provided nore limting and precise | anguage (consistent with the
other two listed options) such as "the debtor intends to avoid
the lien securing such property."” Rather than view this as an
oversight on the part of Congress, the absence of any specific
reference to the lien avoi dance option nore accurately evinces

t he Congressional intent that the options contained in 8 521(2)
are not exclusive and that the statute is not intended to alter
any substantive rights available to the debtor.?

C. When Section 521(2) Is Read In Its Entirety, It is

Clear That The Statute Was Not |Intended To Alter The
Substantive Rights O Debtors In Secured Property.

Section 521 of the Code sets forth the duties of a debtor in
conpi ling and disclosing informati on necessary to conplete the

requi red bankruptcy schedules. It requires a debtor to list his

® A though the lien avoidance option is not referred to in

8 521(2)(A), it was explicitly provided for in the Oficial
Bankruptcy Forminplenmenting the statute's notice requirenents
under the follow ng category which the debtor could check off:
"l'ten will be avoided pursuant to 8 522(f) and property clai ned
as exenpt." See former Oficial Form8. The formwas recently
amended in 1997 to allow the debtor even nore options in setting
forth a statenent of intention with regard to property to be
retained. The formnow includes a broad category not limted to
i en avoi dance which the debtor may check off: "property is
claimred as exenpt,"” which obviously can include |ien avoi dance.
The instructions to new Form 8 now al so state that the debtor may
"check any applicable statenent” (enphasis added). Although the
Judi ci al Conference's Advisory Note which acconpani ed the 1997
changes to Form 8 state the form"is not intended to take a
position regardi ng whether the options stated on the formare the
only choices available to the debtor,"” citing the split of
authority on this issue, the Note provides that "the formis
amended to conformnore closely to the | anguage of the statute.”



or her assets and liabilities, incone and expenses, and prepare a
statenent of financial affairs. |If any of the debtor's assets
are secured by consumer debts, the debtor nust prepare a
statenent of his or her intention with regard to the property.
In sum the statute deals solely with the disclosure of
i nformati on and does not set forth any substantive rights
affecting the treatnent of assets or liabilities in the
bankrupt cy case.
Wth regard to 8§ 521(2), this viewis codified in
subpar agraph (C), which provides:
(© nothing in subparagraphs (A) and (B) of this
par agraph shall alter the debtor's or the trustee's
rights with regard to such property under this title.
Thi s | anguage, when read in conjunction wth the other
provi sions of the statute, led the Fourth Circuit to concur with
the lower courts in Belanger that 8§ 521(2) is a "procedural
provision requiring notice...." Belanger, 962 F.2d at 347. See
al so, In re Belanger, 118 B.R 368, 370 (Bankr.E D.N. C

1990) (Section 521(2) is "essentially a notice requirenent to
permt secured creditors to ascertain the debtor's intentions

early in the case."); In re Parker, 142 B.R 327 (Bankr.WD. Ark

1992).
The significance of subparagraph (C in 8 521(2) has al so

been recogni zed by Collier:
Section 521(2)(C) states that nothing in subparagraphs
(A) and (B) of section 521(2) shall alter the rights of
the debtor or the trustee with regard to the property
securing the debtor's consunmer debts. This section was
inserted to make clear that the primry purpose of



section 521(2) is one of notice, to renedy creditors
conplaints to Congress that they could not reach
debtors' attorneys and were not permtted to contact
pro se debtors at all

3 Collier on Bankruptcy, 9§ 521.09A[5] at 521-52 (15th ed.
1996) . *

In this case, BankBoston's position is founded on the
argunent that 8 521(2)(B) forces a debtor to choose either
redenption or reaffirmation in order to retain secured property.

This argunment nust be rejected as it requires this Court to read
into the statute substantive requirenents affecting the rights of
debtors, a result clearly not permtted under the express
| anguage contained in 8 521(2)(C). As the BAP below correctly
concl uded, redenption or reaffirmation can not possibly be the
debtor's exclusive options as conpelling the debtor to do either
woul d violate 8§ 521(2)(C: "whatever 8§ 521(2)(B) neans, its
operation is limted by 8§ 521(2)(C)." Burr, 218 B.R at 272-273.

See al so Parker, 139 F.3d at 673.

Il. THE LEG SLATIVE H STORY OF 11 U.S. C. § 521(2) SUPPORTS
AFFI RMANCE

A. Although The Legislative History On 8§ 521(2) Is Linited,
It Makes Clear That The Statute |Is Procedural I n Scope And
Not | ntended To Abrogate Any Substantive Rights Available To
Debtors.

When the plain neaning of a statute is evident, there is no

“ In this sane section, Collier criticizes the Seventh

Circuit in Matter of Edwards for ignoring the plain | anguage of
Section 521(2)(C) and its related legislative history in reaching
t he concl usion that Congress intended there to be only redenption
and reaffirmation as avail abl e options where a debtor retains
property. Collier, supra, at 521-53.




need to | ook beyond the statute itself to determ ne what it

means. Toibb v. Radloff, 501 U. S 157, 162, 111 S.Ct. 2197,

2200, 115 L.Ed. 145 (1991). In this case, the statute is clear
that it does not preclude a bankruptcy court frompermtting a
non-defaul ting debtor to retain secured property upon continui ng
paynents and therefore reference to the legislative history is
unnecessary. However, to the extent that there is any anbiguity
on this point, the legislative history clearly establishes that
8§ 521(2) is a notice requirenment provision which was not

intended to alter the rights of debtors.

Section 521(2)(A) was added to the Bankruptcy Code by the
Bankrupt cy Amendnents and Federal Judgeship Act of 1984. At the
time of its enactnent, no Senate or House Report was submtted

with the Act. See In re Hunter, 121 B.R 609 (Bankr.N.D. Al a.

1990). However, the follow ng exchange between Congressnen Synar
and Rodi no has often been cited as enconpassing the |egislative

intent behind 8§ 521(2):
[ M. SYNAR ] Coul d the gentl eman expl ain what rights
are reserved to the debtor and the trustee under
section 521(2)(Q~?

M. RODINO M. Chairman, will the gentleman yield?
M. SYNAR. | yield to the chairman of the commttee.

M. RODINO M. Chairman, this section is designed to
make clear that the newly inposed duty on the debtor to
act pronptly wth regard to property which is security
for a creditor's claimdoes not affect the substantive
provi sions of the code which may grant the trustee or
debtor rights with regard to such property. For
exanpl e, the debtor may have the right to exenpt such
property under section 522 of the code, and this right
is not affected by the new provisions.



In re Barriger, 61 B.R 506, 509 (Bankr.WD. Tenn. 1986), quoting

In re Eagle, 51 B.R 959 (Bankr.N. D.Chio 1985), citing 130 Cong.

Rec. H1810 (daily ed. March 21, 1984). See also In re Bel anger,

118 B.R 368, 372 (Bankr.E.D.N. C. 1990).

I n Boodrow, the Second G rcuit also considered other
expressions of legislative intent as described by the bankruptcy
court in Belanger. Specifically, the Second Circuit found
persuasi ve the coments of creditors' groups at severa
subconm ttee hearings in which they expressed concern about the

| ack of information concerning debtors' intentions and expl ai ned

that 8 521(2) was needed so that debtors will "have the
responsibility of giving creditors information ... as to what
they intend to do with the collateral."” Boodrow, 126 F.3d 51,

citing Bel anger, 118 B.R at 370, f.n. 5.° It is this
| egi sl ative history which I ed the Second G rcuit to conclude that
8§ 521(2) "appears to serve primarily a notice function ...."

Boodrow, 126 F.3d 51.

5

BankBost on di sm sses these statenents of creditor

W t nesses because they were made in subcommttee hearings held in
1981 with respect to a "conpletely different bill." BankBoston's
Brief, p. 12. O course, the fallacy with this position is that
it wongly assunmes that bills are never reintroduced from one
Congr essi onal session to the next, or that the |egislative

hi story of earlier versions of the same bill is not relevant. In
fact, as noted by one bankruptcy court in a detailed discussion
of the legislative history, though various versions of the
anendnent were introduced over the period between 1981 to 1984,
the final 8 521(2)(A) is "nearly a carbon copy" of the original
1981 bill. Inre Castillo, 209 B.R . 59, 68-71 (Bankr.WD. Tex.
1997), rev'd Governnent Enployees Credit Union v. Castillo, 213
B.R 316 (WD. Tex. 1997).




This |l egislative history makes clear that the procedural
notice requirenents of 8§ 521(2) were not intended to abrogate
debtors' substantive rights with regard to property secured by
consuner debts.

B. 1n Enacting 8§ 521(2), Congress Expressly Rejected Mre

Oner ous Provisions Wi ch Would Have Supported The
Appellant's Position In This Case.

Prior to the enactnent of 8§ 521(2), a coalition of consuner
| enders submtted in 1981 various proposed anmendnents to the
Bankruptcy Code which provided the genesis for § 521(2). These
proposal s were subsequently debated at hearings held in 1982 and

1983 before the Senate Judiciary Commttee. See In re Bel anger,

118 B.R at 371.

Several of the amendnents proposed by the | ending industry
sought to restrict the rights of debtors and inpose punitive
measures for perceived abuses. One proposal required debtors to
state their intention with regard to secured property at or
before the conclusion of the section 341 neeting and the failure
to carry out the stated intention by a specified period woul d
have resulted in the inmmediate |ifting of the automatic stay.

See In re Eagle, 51 B.R at 961, citing S. 1208, 97th Cong., 2d

Sess., 129 Cong. Rec. S5342-43 (daily ed. Apr. 27, 1983); 3
Collier on Bankruptcy, 9 521.09A]5] at 521-52 (15th ed. 1996),

citing HR 4786, 97th Cong., 1st Sess. § 7 (1981) and 130 Cong.
Rec. H1810(remarks of Rep. Rodino). As the court in Eagle



observed, since such provisions were not adopted by Congress,
8§ 521(2) as enacted is a "subdued version" of earlier proposals.
Eagle, 51 B.R at 961.

O her expressions of legislative intent lead to the sane
conclusion. In determning that 8 521(2) does not prohibit a
non-defaul ting debtor fromretaining secured property by
continuing to pay the secured debt, Collier places great enphasis
on the fact that a contrary proposal was rejected by Congress.

In enacting 8 521(2), Congress did not accept "the proposition,
enbodied in earlier bills, that the debtor was required to choose
anong only the options of surrendering the property, redeem ng
it, or reaffirmng the debt.” Collier, § 521.09A5] at 521-52-
53, citing H R 4786, 97th Cong., 1st Sess. § 7 (1981) (proposed
legislation restricted a debtor's options to "surrendering such
property to the creditor or the trustee, redeem ng such property
by paying the redenption price or reaffirmng the debt").

Therefore, the appellant in this matter should not be
allowed to use the courts to effect a revision to the Bankruptcy
Code whi ch had been previously considered and rejected by

Congress. See, e.g., Bennett v. Kentucky Dept. of Education, 470

U S 656,665 at n. 3, 105 S.Ct. 1544, 84 L.Ed. 2d 590 (1985); New
York Tel ephone Co. v. New York State Dept. of Labor, 440 U S

519, 544 at n. 44, 99 S. . 1328, 59 L.Ed.2d 553 (1979).

[11. THE OPTI ON OF RETENTI ON W TH CONTI NUI NG PAYMENTS | S



CONSI STENT THE BANKRUPTCY CODE' S PURPCSES AND PQOLI Cl ES.

Before addressing the relative interests of the debtor and
creditor in this matter, it is inportant to note exactly what
rights and obligations exist under the option of retention with
continui ng paynents. The option envisions that the debtor wll
continue to nmake paynents in the sane anount and according to the
same schedul e as contained in the original note. Thus, the total
of paynents will remai n unchanged and the paynents made by the
debtor will include interest to the creditor at the contract
rate. Also, as provided under the terns of the security
agreenent, the debtor will continue to nmaintain the coll ateral
and provi de adequat e insurance.

In the event that the debtor defaults post-discharge, the
creditor's lien wll not have been affected by the discharge and
the creditor may proceed with any in remrenedi es against the
collateral available to it under state law, including the right

to repossession. See In re Peacock, 87 B.R at 659-660; Inre

Hunter, 121 B.R at 616. But for the right to pursue a debtor
for a potential deficiency, the creditor continues to receive al
of the benefits of the original bargain.

A. Secured Creditors' dains O Prejudice Are Based Upon
Specul ati on And | nnuendo.

BankBost on has argued that creditors will be prejudiced by a

debtor's exercise of the retention wth continuing paynents



option primarily because BankBoston believes that debtors w |
have no incentive post-petition to maintain the collateral or
keep it insured. It is this speculation which has led creditors
to claimthat the option provides debtors wwth a "head start™

rather than a fresh start. See In re Taylor, supra, 3 F. 3d at

1516.

The bankruptcy court in Boodrow succinctly addressed this
concern and found it to be of little nmerit, "reflect[ing] a
perspective which is uninformed with regard to the realities of a
typi cal Chapter 7 case." Boodrow, 192 B.R at 59. The
bankruptcy court correctly pointed out that the prem se would be
valid only if it were true that a debtor could easily obtain
financing to purchase another car after filing bankruptcy. Since
a debtor's ability to secure financing is negatively inpacted by
t he bankruptcy filing, which would be further conpounded if a
debtor exercising the "fourth" option failed to maintain or
insure the collateral, the bankruptcy court in Boodrow found that
"debtors are generally likely to have greater incentive than
nondebtors to stay current on paynments and to nmaintain the

collateral.” 1d.; see also In re Belanger, 118 B.R at 372. As

an additional incentive, the debtor may al so have equity in the
secured property which the debtor would |ike to preserve.

This common sense approach reflects the practicalities
facing consunmer debtors in bankruptcy. It also refuses to

unnecessarily react to the unfounded fears of creditors. Anicus



notes that while this issue has been raised by creditors in

numer ous cases, including In re Edwards, no | enders, including

BankBost on herein, have pointed to any concrete evidence to
support this specul ation.

B. Secured Creditors Are I n Many | nstances Treated Mire
Favorably Under The Retention Wth Continui ng Paynents

Opt i on.

BankBost on argues that the debtor nust choose one of three

options; reaffirmation, redenption or surrender of the property.

If the debtor is unwilling or unable to el ect one of these
options, then BankBoston contends that the only other nethod
avai lable to the debtor for retaining the property is through the
filing of a Chapter 13 case. Qher than perhaps reaffirmation,
t hough, nost creditors actually receive nore favorable treatnment
under the option providing for retention with continuing

paynments. See In re Boodrow, 192 B.R 57, 59 (Bankr.N. D.Y.

1995).

| f a debtor surrenders the collateral in an autonobile |oan
transaction, the secured creditor will be left with coll ateral
which it will be forced to resell. Resale at retail would only
be achi evabl e at consi derabl e expense with no guarantee that the
creditor's costs will be recovered. More likely, given industry
practices, the autonobile will be sold at auction to a used car
dealer for no nore than its whol esale value, likely realizing an

anount | ess than the outstanding bal ance on the | oan. Wen the



secured creditor's admnistrative costs in handling the returned
vehicle and its lost interest paynents fromthe debtor are al so
factored in, the loss to the secured creditor may be substanti al .

|f the debtor were to redeemthe collateral, the secured
creditor would be entitled only to the value of the property
under 8 722 of the Code, which may well be |ess than the

out st andi ng bal ance on the note. See In re Harper, 143 B.R 682,

685 (Bankr.WD. Tex. 1992). The creditor would al so not be
entitled to any finance charges as contracted for under the
ori gi nal bargain.

If the debtor were to file a Chapter 13 case, the secured
creditor's allowed claimfor purposes of distribution under the
plan will again be reduced to the value of the vehicle under
8§ 506 of the Code. |In addition, the secured creditor would
receive the "present value" of its claimunder
8§ 1325(a)(5)(B)(ii), which has generally been held to be a
"mar ket rate" of interest plus sonme upward adjustnent dependi ng

upon the circunstances of the case. In re Valenti, 105 F.3d 55,

(2d.Cir.1997) (rate for treasury bills wwth term conparable to

plan plus 1% to 3%risk factor); Inre G guere, 183 B.R 27

(Bankr.D.R 1. 1995) (market rate of interest plus upward

adjustnent if warranted); In re Galvao, 183 B.R 23

(Bankr. D. Mass. 1995). The application of a market rate formul a
can often result in a lower interest rate than the contract rate.

See, e.g., Inre Dingley, 189 B.R 264 (Bankr.N. D.Y. 1995)




(court calculated market rate at 8.84% rather than 15. 10%

contract rate); Inre WIilnsneyer, 171 B.R 63 (Bankr.E. D. M. 1994)

(local rule establishing present value interest rate at 9.55%
uphel d rather than 19. 18% contract rate).

Upon cl ose i nspection of these options other than
reaffirmation, then, it appears that in nost instances a secured
creditor would obtain nore favorable treatnment under the option
of retention wth continuing paynents. This may suggest that in
nost cases secured creditors are truly only interested in
reaffirmation. Thus, a construction of 8 521(2) which restricts
debtors' options should not be adopted sinply to further

creditors' interest in securing reaffirmation agreenents.

C. The Policy Concerns Favoring The Debtor's Position Are
Equal To, If Not Greater, Than Those Favoring The Secured

Creditor And They Find Stronger Support I n The Purposes O
The Bankrupt cy Code.

As recogni zed by the Second G rcuit in Boodrow, the option
of retention wth continuing paynents is consistent with the
fresh start purpose of the Bankruptcy Code. @ ven that nmany
debtors in need of retaining significant consunmer purchases such
as autonobiles may not be able to avail thensel ves of other
options, this option reflects a necessary bal ancing of the rights
of secured creditors and debtors in order to carry out the intent
of the Code.

For nost debtors, the right of redenption under § 722 in



connection wth property of considerable value such as an
autonobile is not a practical alternative. 1In fact, it is highly
unlikely that a debtor who has just filed a Chapter 7 bankruptcy
woul d have a substantial sum of noney at his or her disposal in
order to make a |unp sum paynent to redeem Boodrow, 126 F.3d at

51; In re Qgando, 203 B.R 14, 15 (Bankr.D. Mass. 1996) (paynent

of full amount of secured claimis "hardly feasible for the
typical chapter 7 debtor").

|f the debtor wishes to retain the property, then BankBoston
woul d argue that the only other option is reaffirmation.
Conpl i ance with 8 524(C), however, could pose inpedinents for
sonme debtors. For instance, a debtor's attorney may be unw lling
to certify that the reaffirmation will not inpose a hardship on
t he debtor even where the debtor has been current with paynents
on the | oan, and the debtor may feel unconfortable in seeking the
approval of the court in this situation. See 11 U S.C. 88§
524(C)(3) and 524(C)(5).

More inportantly, 8 524(C) requires that the creditor
consent to the reaffirmation agreenent. G ven the unevenness of
this bargaining situation, a creditor nmay sinply "conpel the
debtor either to neet the creditor's terns of reaffirmation or to

surrender the property.” In re Belanger, 962 F.2d at 348; In re

Boodrow, 126 F.3d at 51 (this "unequal bargaining power ... gives
a creditor an effective veto on the fresh start'").

For courts such as the Sixth Circuit in Bell, the solution



to this problemis sinple. |If the debtor can not redeem and a
creditor is unwilling to reaffirm then the debtor should file
for relief under Chapter 13. In re Bell, 700 F.2d 1053, 1057
(6th CGir. 1983).° This fails to consider that for many debtors,
their income and expenses, including paynents for secured | oans,
preclude them from presenting a plan which would neet the
requi renents for confirmati on or which would justify
adm ni stration by a bankruptcy court. Mreover, the decision to
file a Chapter 13 involves a weighing of various factors which
t he debtor should not be conpelled to consider solely in the
context of his or her need to retain certain property.

Anmicus is also concerned that reversal of the BAP' s deci sion
in this case will place creditors in an even nore powerfu

bargai ning position in negotiating reaffirmation agreenents.’

® The Seventh Circuit in Matter of Edwards offered anot her
solution to the dilema facing a debtor who is unable to redeem
and can not obtain the consent of a creditor to reaffirm The
court suggests that "there is always the possibility of
refinancing with a different lender." Matter of Edwards, supra,
901 F.2d 1386 at f.n. 9. This, of course, ignores the practical
reality that a debtor in a pending Chapter 7 case is not likely
to obtain financing.

" It is not uncommon, particularly in jurisdictions where
the retention with continuing paynents option is not avail abl e,
that secured creditors wll demand paynent of excessive attorneys
fees, or paynent of other indebtedness, as a condition for
consenting to a reaffirmation. See, e.g., In re Hutchins, 99
B.R 56 (Bankr.D.Colo. 1989); Matter of Brady, 171 B.R 635
(Bankr.N.D. I nd. 1994). Though BankBoston contends that it
offered the debtor a reaffirmation based on terns in the original
contract, this Court should be m ndful that other creditors my
not be so reasonabl e, as BankBoston concedes in f.n. 4 of its
Brief, or that BankBoston may change its reaffirmation policy in
I ight of an opinion overruling the decision bel ow




This may result in certain debtors entering into reaffirmation
agreenents for inappropriate reasons or for reasons contrary to
t he purpose of the Code.® This was observed by the court in

Peacock:
Forcing reaffirmati on and creating renewed personal
l[tability for a pre-petition debt, puts a creditor in a
superior, inproved bargaining position. First, the
debtor would be forced to negotiate with the creditor
to reaffirmthe debt on the creditor's ternms since the
creditor could reject any reaffirmati on agreenent it
found unacceptable. The debtor would then be at the
mercy of the creditor in order to keep an asset which
may be necessary for the debtor's living. Second, the
reaffirmation would result in personal liability to the
debtor should there be a future default which would
cloud the debtor's fresh start.

In re Peacock, supra, 87 B.R at 657

D. Approval of the Retention with Conti nui ng Paynents
otion WIl Not Deter Debtors From Entering Into
Reaf firmati on Agreenents.

BankBost on argues that if the decisions below are affirned,
debtors will have no reason to enter into reaffirmation
agreenents. For many debtors, though, a reaffirmati on agreenent
on an autonobile installnment contract nay be seen as a positive
means to re-establish credit standing after the filing of a
Chapter 7. QOher debtors who are not current on | oan paynents at

the time of the bankruptcy filing may seek to negotiate a

8 In a widely-cited opinion, Chief Judge Kenner of the

Massachusetts Bankruptcy Court discusses the reaffirmation
agreenent abuses of one national retailer. |In re Lantanow ch,
207 B.R 326 (Bankr.D.Ma. 1997). See also, In re Bruzzese, 214
B.R 444 (Bankr.E.D.N. Y. 1997); Karen G oss, "Perceptions and
M sperceptions of Reaffirmation Agreenents,” 4 Commercial |aw
Journal, Vol. 102 (1997).




reaffirmation agreenent which would provide for the right to cure
the arrearage and avoid default. In other cases, debtors may
wish to reaffirmthe original contract since it may have

contai ned certain consuner protection provisions, perhaps as
required by state law, such as a right to notice of default, a
right to cure a default prior to repossession, and a right to
redeem fol | owm ng repossession. See Boodrow, 126 F.3d at 52
(citing wth approval brief filed by Am cus NACBA herein).

There will also be many debtors who will pursue
reaffirmation sinply because the option of retention with
continuing paynents is not available to them Am cus contends
that the availability of the option should be subject to the
di scretion of the bankruptcy court upon review based upon the
rel evant facts before the court. Factors such as a debtor's
"previous paynent record, a conparison of the value of the
collateral and the amount of the debt, and other relevant facts"
may be considered. Boodrow, 126 B.R F.3d at 52, quoting |ower
court's decision in In re Boodrow, 197 B.R 409, 412 (N.D.N.Y.

1996) and citing In re Lowy, 882 F.2d at 1547. Gven this

judicial supervision and the limted availability of the
retention with continuing paynents, this option will not
underm ne the exercise of the reaffirmati on provisions of the

Code.

CONCLUSI ON



For all the foregoing reasons, amcus respectfully requests

that this Court affirmand additionally aprrove of the option of

retention with continuing paynents.
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