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STATEMENT CF | NTEREST OF NACBA
AS AM CUS CURI AE

I ncorporated in 1992, the National Association of Consuner
Bankruptcy Attorneys ("NACBA") is a nonprofit organi zation of
more than 1,200 consunmer bankruptcy attorneys nationw de. Menber
attorneys and their law firnms represent debtors in an esti mted
150, 000 bankruptcy cases filed each year. First Circuit NACBA
menbers file many thousands of bankruptcy cases per year.

NACBA' s cor porate purposes include education of the
bankruptcy bar and the conmunity at llage on the uses and m suses
of the consuner bankruptcy process. Additionally, NACBA
advocates nationally on issues which can not adequately be
addressed by individual nmenber attorneys. NACBA is the only
nati onal association of attorneys organized for thepecific
pur pose of protecting the rights of consunmer bankruptcy debtors.

The NACBA nenbership has a vital interest in the outconme of
this appeal. NACBA nenbers primarily represent individual |ew
and noderateinconme wage earners. Such wageearners generally
need to retain inportant assets such as hones, autonobiles, and
househol d goods in order to obtain a fresh start. Uniform
federal bankruptcy standards controlling the application of
exenptions, whether state or federal, and the related |ien
avoidance procedures, are necessary to ensure that the Bankruptcy

Code's goals are net. Accordingly, affirmance of the decisions



below is critical to individual debtors in Massachusetts, and in
other states in this Circuit having simlar exenption schenes,
who wish to retain their honmes and househol d goods so as to get a
true fresh start.

Addi tionally, NACBA nenbership is concerned that a reversa
of the decisions below will encourage states to adopt further
exceptions to exenption rights based on theype of debt, which
if permtted to apply to otherw se exenpt property, wll act as
exceptions to discharge. Am cus urges this Court to affirmthe
principle set forth in the decisions below that only Congress
shoul d have the authority under a uniform fedeal bankruptcy

schenme to determ ne which debts are excepted from di scharge.

STATEMENT OF SUBJECT MATTER AND APPELLATE JURI SDI CTI ON
The statenment of subject matter and appellate jurisdiction

contained in the appellant's brief is conplete and correct.

STATEMENT OF | SSUES PRESENTED
Am cus accepts the statenent of the issues presented as

contained in the brief of the appellee, Harry W Weinstein.

STATEMENT OF THE CASE AND FACTS
Am cus accepts the statenent of the case and facts as

contained in the brief of the appellee, Harry W Wi nstein.



SUMVARY OF ARGUMENT
Based on the plain | anguage of the Code, the Suprene Court
in Oen v. Omen held that 8§ 522(f) permts a debtor to avoid a

judicial lien in any property that the debtor could have
ot herwi se exenpted but for the lien. Even a preexisting
judicial lien which would not be subject to a state exenption in
a non-bankruptcy setting nmay be avoided to the extent that the
state exenption, which the debtor is entitled to claimas of the
date of the bankruptg petition, is inpaired by the |ien.
Applying Onen to the facts of this case, the courts bel ow, as
wel |l as three Massachusetts bankruptcy judges in simlar cases,
have properly concluded that a prehonestead |ien may be avoi ded.
Mor eover, when 8 522(f)is read in conjunction with other
subsections of the statute, it is abundantly clear that the
deci si ons bel ow were correctly decided. 1In enacting 8 522(c),
Congress expressly spoke as to thetypes of clains that can be
enf orced agai nst exenpt property. Hfis was a proper exercise of
Congress' preenptive constitutional authority to establish
uni form bankruptcy laws. Thus, the claimof Patriot based on a
nort gage deficiency is not one of the types of clainms enunerated
in 8 522(c) as enforceable on exenpt poperty or in 8 523 as
excepted fromdischarge, and is therefore subject to |lien
avoi dance.
Attenpting to avoid the plainly obvious neaning of the

statutory | anguage and the Suprene Court's interpretation of it,



Patriot attenpts to fashion an argunent base® on an abstract
notion of state property |law, that the Massachusetts exenption
statute creates two distinct property interests, one in the real
estate itself and another in the honestead "Estate.” Fromthis,
Patriot argues that its lien existed prior tahe creation of the
"Estate,"” and therefore could not have "fixed" upon the "Estate"
and may not be avoided. Patriot's argunent is based on a
di stinction which is irrelevant under the lien avoi dance anal ysis
conpel | ed by federal bankruptcy |aw and shoul doe rejected by
this Court based on the Supreme Court ruling irFarrey v.
Sander f oot.

THE PLAI N LANGUAGE OF THE BANKRUPTCY CODE PERM TS A DEBTOR

TO VO D LI ENS ON EXEMPT PROPERTY TO THE EXTENT THAT THE
EXEMPTI ON | S | MPAI RED

A, This Court's Inquiry Need Go No Further Than An
Exam nation O The Plain Language O The Code.

As in all cases of statutory construction, the starting
point in this case nust be the statutory |anguage. Toi bb v.
Radl of f, 501 U.S. 157, 111 S. Ct. 2197, 115 L.Ed. 2d 145 (1991)

Pennsyl vani a Departnment of Public Welfare v. Davenport 495 U. S.

552, 110 S.Ct. 2126, 2130, 109 L.Ed. 2d 588 (1990);United States

v. Ron Pair Enters., Inc, 489 U. S. 235, 109 S.C. 1026, 1030,

103 L. Ed. 2d 290 (1989). "The plain neaning of |egislationhsuld
be concl usive, except in the rare cases [in which] the literal

application of a statute will produce a result denonstrably at



odds with the intention of the drafters.” Ron Pair, 109 S.Ct. at

1031 (quoting Giffin v. Oceanic Contractors, Inc, 458 US. 564,

571 (1982)).
Applying these principles of statutory construction, the

Suprenme Court inOwen v. Ownen 500 U.S. 305, 114 L.Ed 2d 350, 111

S.Ct. 1833 (1991) sought to determ ne whether "buil-tin
[imtations" on state exenptions may stand in |ight ofthe
statutory | anguage contained in § 522(f). |rOaen, the debtor
attenpted to invoke in his bankruptcy case a honestead exenption
for condom ni um property which had not been enacted by the
Florida |l egislature until one year after he purchased the
property in question. The Supreme Court rejected the creditor's
argunent that the only relevant question is "whether the judicial
lien inpairs the exenption" the debtor was entitled to at the
time it becane available to him The answer to this question,
the Court readily conceded, would have been that the lien did not
inpair the exenption since the Florida exenption did not apply to
pre-existing judicial liens. Omen, 500 U.S. at 309.

The nore pertinent question, according to thedsen court, is
not "whether thelien inpairs an exenption to which the debtor is
in fact entitled, but whether it inpairs an exenption to which he
woul d have been entitled but for the lien itself."” Owen, 500
U.S. at 31011 (enphasis in original). This construction, added
the Court, was nore in keeping with the statutory | anguage:

The | atter phrase denotes a state of affairs

that is conceived or hypothetical, rather
t han actual, and requires the reader to



di sregard sone elenment of reality. ~Wuld
have been' but for what? The answer given,
with respect to the federal exenptions, has
been but for the lien at issue, and that
seens correct to us.

Onen, 500 U.S. at 311 (enphasis in original).

Fi nding the statutory | anguage to be unanbi guous, the Court
in Oven did not feel obliged to eview the |egislative history of
§ 522(f). Oher courts, however, have noted thatOsen's
expansi ve interpretation of 8 522(f) is consistent with the

| egi slative history! Inre Kelly, 133 B.R 811, 813

(Bankr. WD. Tex. 1991), citing In re Leonard 866 F.2d 335, 337

(10th Cir. 1989) (Both House and Senate Judiciary Commttee
Reports state that "subsection (f) protects the debtor's
exenptions and his fresh start by permtting himto avoid |iens
on exenpt " property to the extent that property could have been
exenpted in the absence of the lien,'" citing H Rep. No. 595,
95t h Cong. 1st Sess. 362, at pp. 5787, 6318 (1978); S.Rep. No.
989, 95th Cong., 2d Sess. 76, at pp. 5787, 5862 (1978)nmphasis

1 If there was any question that the holding in Owen was not in keeping
with the intent of Congress, it is likely that Congress would have legidatively
overruled Owen in its amendments to § 522(f) contained in the Bankruptcy
Reform Act of 1994. In fact, the actual amendments to § 522(f) are wholly
consistent with Owen and the legidative history accompanying the 1994
amendments suggests that Congress intended to overrule several cases which
failed to follow the holding in Owen, such as the Sixth Circuit cases, In re
Moreland, 21 F.3d 102 (6th Cir. 1994) and In re Dixon, 885 F.2d 327 (6th
Cir. 1989). See In re Jakubowski, 198 B.R. 262 (Bankr.N.D.Ohio 1996),
citing H.R.Rep. 103-834, 103rd Cong., 2nd Sess 41-42; 140 Cong.Rec.
H10770 (Oct. 4, 1884).



inoriginal)); see also In re Hastings 185 B.R 811, 814, f.n. 4

(9th Cir. BAP 1995).
Since the statute's |anguage is plain, "the sole function of
the courts is to enforce it according to its terns." Ron Pair,

109 S.Ct. at 1030 (quoting Cami netti v. United States 242 U. S.

470, 485 (1917)). The courts below were corra& in their

application of the plain neaning of 8§ 522(f).

B. The Qutconme OF This Case |Is Controll ed By Onen.

Since Onen, the vast majority of courts have held that
federal |aw preenpts state exenption |aws which deny debtors
homest ead protection from pe-existing liens, or which inpose
other "built-in limtations" on their application in bankruptcy.

See, e.g. Matter of Maddox 15 F.3d 1347 (5th Cir. 1994);In re

Hastings, 185 B.R 811 (9th Cir.BAP 1995);In re Scott, 199 B.R

586 (Bankr.E.D.Va. 1996);In re Johnson 184 B.R 141

(Bankr.D. Wo. 1995); In re Kelly, 133 B.R 811 (Bankr.WD. Tex.

1991); In re Conyers 129 B.R 470 (Bankr.E.D.Ky. 1991);but see

In re Moreland 21 F.3d 102 (6th Cir. 1994).

2 Even prior to the Supreme Court's decision in Owen, the majority of
courts had concluded that federal law controls the availability of lien
avoidance under § 522(f). See In re Brown, 734 F.2d 119 (2nd Cir. 1984); In
re Thompson, 750 F.2d 628 (8th Cir. 1984); Dominion Bank of Cumberlands,
NA v. Nuckdlls, 4th Cir. 1985) (lien against homestead property may be
avoided even though underlying debt included a homestead exemption waiver
valid under Virginia law); In re Leonard, 866 F.2d 335 (10th Cir. 1989). The
Fifth Circuit has acknowledged that its pre-Owen minority view, as expressed
in Matter of McManus, 681 F.2d 353 (5th Cir. 1982) and subsequent
decisions, has been overruled to the extent that "those cases held lien-
avoidance under § 522(f) to be limited by state exemptions." Matter of
Maddox, 15 F.3d 1347, 1351 (5th Cir. 1994).




As to the specific limtation applicable in this casethe
exception to the Massachusetts honestead exenption for pre
honest ead debt, four of the Massachusetts bankruptcy court judges
have rul ed that the exception is preenpted by provisions of the

Bankruptcy Code. Seeln re MIIls 211 B.R 1 (Bankr.D. Mass.

1997); In re WalenGiffin 206 B.R 277 (Bankr.D. Mass. 1997);

In re Boucher, 203 B.R 10 (Bankr.D. Mass. 1996). Only one judge,

Judge Boroff, has ruled to the contrary. In re Fracassg 210

B.R 221 (Bankr.D. Mass. 1997).

Applying Onen to the facts of this case, the result is
sinmpl e and conpels affirmance of the decisions below It is clear
that the debtor would be entitled to an exenpti on under
Massachusetts |law "but for the lien itself." The debtor owned
the property prior to the recording of Patriots lien, and the
lien fixed on "an interest of the debtor in property.” |If
Patriot's lien had not been fixed on the property on the date
t hat the honestead decl arati on was recorded, the debtor would
have been able to claimthe full anmount of the honestead
exenption. Patriot's lien therefore inpairs the debtor's
exenption and may be avoi ded.

C. As The Debtor Clearly Held The Property Interest To

Whi ch Patriot's Lien Fixed, Before It FIxed, The Lien May Be
Avol ded.

Patri ot dedicates a substantial porton of its brief to a

review of state law and fromthis sets forth this basic prem se:



t hat the Massachusetts exenption statute creates "two distinct
property interests", one in the real estate itself and another in
the honestead "Estate." (Patriot's Briefat 11). Fromthis,
Patri ot argues that since its lien existed prior to the creation
of the "Estate,” it could not have "fixed" upon the "Estate" and
t herefore may not be avoided. (Patriot's Brief at 16). Am cus
contends that the abstract state propertydistinctions Patri ot
relies upon are irrelevant under the federal |ien avoi dance
schenme and that Patriot grossly m sapplies the Suprenme Court's

decision in Farrey v. Sanderfoot, 500 U.S. 291, 114 L.Ed. 2d 337,

111 S.Ct. 1825 (1991).

In Farrey, the Suprere Court construed the |anguage in §
522(f) which provides that the "debtor may avoid the fixing of a
lien on an interest ... in property.” The Court's particular
focus was on the word "fixing," suggesting that Congress intended

this to refer to a "tenporal event:"

That event--the fastening of liability-
presupposes an object onto which the
liability can fasten. The statute defines
this pre-existing object as an "interest of
the debtor in property.' Therefore, unless
the debtor had the property inerest to which
the lien attached at sone point before the
lien attached to that interest, he or she
cannot avoid the fixing of the |lien under the
terms of 522(f)(1).

Farrey, 500 U. S. at 296.

Based on this analysis, the Suprenme Court inrFarrey exam ned



the effect of a state court divorce decree which had extingui shed
all previous interests the parties had in their marital property
and which granted the debtor Sanderfoot sole title to certain
real estate subject to a lien in favor of Farrey for the anount
she was due under the court inposed property division. The Court
concl uded that the debtor "took the interest in the property and
the lien together, as if he had purchased an al ready encunbered

estate froma third party." Farrey, 500 U S. at 300. Since he
debtor never acquired his "new fee sinple"” interest in the
property before the lien becanme "fixed," the Court found that the
lien could not be avoided under § 522(f)(1).

Despite Patriot's suggestions to the contrary, the facts of
this case differ considerably fromthat of Farrey. In this case,
the debtor's fee sinple ownership interest in his honme was
acqui red approximately 16 years before Patriot recorded its
judicial lien on the property. There can be no question that at
the time the lien fixed on he debtor's interest in his
resi dence, his property interest had been well established.

Patriot attenpts to distance itself fromthe facts of this

case by claimng that the true focus under 8 522(f) is the fixing

of the lien on the debtor's interest inthe exenption (the

% In support of its position, Patriot cites to the decision of the Eleventh
Circuit in Owen on remand from the Supreme Court. Owen v. Owen, 961
F.2d 170, 172 (11th Cir. 1992), cert. denied, 506 U.S. 1022, 113 S.Ct. 659
(1992). Following Farrey, the Eleventh Circuit smply concluded the debtor
had no property interest before the fixing of the lien since the debtor's interest
in his homestead and the judgment lien "fixed smultaneously." Once again,
thisis not the factual setting for this case.



"Estate") rather than the underlying property. According to
Patriot, since its lien existed before the debtor asserted his
exenption in the property, it could not have "fixed" on the
debtor's exenptible interest in the "Estate."
Patriot's reading of 8 522(f), however, belies the plain
| anguage of the statute which refers sinply to "the fixing of a
lien on an interest of the debtor in property.” [If Congress
wi shed to restrict the availability of § 522(f) in the manner
Patri ot describes, Congress surely would have drafted nore
limting | anguage, such as "the fixing of a lien on the debtor's
exenpt interest in property.” Patriot has thus read into the
statute a restriction which Congress el ected not to include.
This argunment by Patriot ws squarely rejected by the Fifth

Circuit when presented by a lien creditor invaddox, 15 F.3d at
1347. Applying the Suprene Court's decisions irOaven and Farrey,
the Fifth Crcuit concluded:

Nonet hel ess, Tower Loan nmakes the

i nperm ssible |leap of I@ic when it concl udes

that the debtor's failure to select the

property before the lien attaches neans t hat

the lien does not attach to "an interest of

t he debtor.' Tower Loan is reading this to

mean "~ an exenptible interest of the debtor,'

but the statutenerely states "an interest of

the debtor in property.” Nothing in the

statue specifies the need for attachnent to

an exenptible interest of the debtor in

property; at a mninmum the Debtor's

ownership interest in the property at issue

her suffices.

Maddox, 15 F.3d at 135k 52 (enphasis in original).



In In re Johnson 184 B.R 141 (Bankr.D. Wo. 1995),

judgenment lien creditors also made this sanme argunent claimng
that their liens fixed on the debtor's property before he had a
right to claimthe state honesead exenption. Rejecting this
argunent, the bankruptcy court found that the relevant property
interest is the debtor's "ownership interest rather than the
right to a honestead exenption." Johnson, 184 B.R at 142.
Fol l owi ng Onen, the court further contuded that it is immteria
whet her the exenption existed at the tine the lien becane fixed,
as exenptions are determ ned on the bankruptcy filing daté.

Even if Patriot's abstract notion that the state exenption
statute creates a separate property intergt which only cones
into existence upon recordation of the declarationOaen clearly
instructs that the inpairnent question for purposes of 8§ 522(f)
turns not on an exenption which the debtor "is entitled," but
rather on an exenption which the debtor "woul have been

entitled" but for the judicial lien. Onen, 500 U S. 312; see

* This point was made clear by the Supreme Court in Owen in responding
to an argument made by the dissent:

In the dissent's view, the question is whether the lien
impairs an “exemption to which the debtor would have
been entitled at the time the lien “fixed." Under the Code,
however, the question is whether the lien impairs an
“exemption to which the debtor would have been entitled
under subsection (b)," and under subsection (b), exempt
property is determined “on the date of the filing of the
petition,' not when the lien fixed. We follow the language
of the Code.

Owen, 500 U.S. 314, f.n. 6 (citations omitted).



also In re Conyers 129 B.R 470, 472 (Bankr.E.D. Ky. 1991).

D. The Courts Bel ow Were Correct In Invalidating The

Exception To The Honestead Exenption Based On § 522(c).

The deci sions below rely heavily upon the reasoni ng adopted

by the bankruptcy courts inBoucher and Whal en-Gri ffin concerning

the application of 8 522(c). In both of these cases, the courts
concl uded that the state exception to the honestead exenption has
been preenpted by § 522(c).

I n Boucher, Judge Queenan found that the |anguage in §
522(c) undeni ably establishes that Congress intended to exercise
its preenptive power in this area, under its constitutional
authority to establish uniform bankruptcy Iaws. VWil €ongress
provided states with sone latitude in the use of state
exenptions, this grant to the states, according to Judge Queenan,
was by no neans absol ute and "cannot be taken to extend to
exenptions that protect debts |left unprotected by section
522(c)." Boucher, 203 B.R at 13. TheBoucher court reasoned
further that just as waivers of state exenptions nust be struck
down under 8§ 522(e), so too nust the Massachusetts exception for
pr e- honest ead debts under 8§ 522(c).

In Whalen-Griffin Judge Feeney obseved that if the court

were to disallow the debtor's honestead exenption in the anount
of the pre-honestead debt, it would "in effect, be nmaking exenpt

property |liable for debts that are not listed in § 522(c) (1)



(3)." Wialen-Giffin 206 B.R at 292. Mreover, the court in

Whal en-Gri ffin found no sound reason for distinguishing between

state or federal exenptions when applying 8 522(c), noting a
sim | ar conclusion reached by the Suprene Court irOmen on the
general application of 8§ 522(f). See also Scott, 199 B.R at
594, f.n. 14 ("nothing in [8 522(c)] renptely suggests that
Congress intended that it would apply differently to state than
to Federal exenptions"). Thus, Judge Feeney concl uded t hat
exenpt property, whether exenpted under federal or statéaw,
"can only be liable for the types of debts set forth in 8
522(c)." 1d. at 292. The state exception for prehonestead
debts thus creates an inperm ssible conflict with § 522(c).

In Onen, the Supreme Court did not engage in a specific
anal ysis of the preenption issue under 8 522(c) as did the courts

i n Boucher and Whal en-Griffin.  Nonetheless, in discussing the

Code' s exenption opt-out policy, the Suprenme Court made cl ear
that while states may elect to determ ne the type of property
whi ch may be exenped under state law, it is federal |aw which

controls the availability of Iien avoidance. In re Kelly 133

B.R 811, 813 (Bankr.WD. Tex. 1991) (finding this proposition to

be "central to Onmen's analysis"); see also In re Thonpson 750

F.2d 628, 630 (8th €r. 1984). 1In this regard, the Court nade
the foll owm ng observation:
Respondent asserts that it is inconsistent

with the Bankruptcy Code's " optout' policy,
whereby the States may define their own



exenptions, to refuse to take those
exenptions with all their built-in
limtations. That is plainly not true,
however, since there is no doubt that a state
exenpti on which purports to be avail abl e

“unl ess waived' will be given full effect,
even if it has been waived, for purposes of 8§
522(f).... Just as it is not inconsistent

with the policy disfavoring waiver of
exenptions, whether federal or state

created; so also it is not inconsistent to
have a policy disfavoring the inpingenent of
certain types of |iens upon exenptions,

whet her federal- or state-created. W have

no basis for pronouncing the optout policy
absol ute, but nust apply it along with

what ever ot her conpeting or limting policies
the statute contains.

Onen, 500 U.S. at 313 (enphasis in original).

Finally, in Fracasso, Judge Boroff rejectedthe preenption

argunent finding that theBoucher and Whal en-Giffin courts

ignored the legislative history of 8§ 522(c). Am cus urges this
Court to follow Chief Judge Kenner's analysis iMlls, 211 B.R
at 2, questioning Judge Boroff's reliance on sel ectde portions of
the legislative history of 8 522(c) which "focus on state
rights.” In her view, these expressions do not "lead to the

i nevitable conclusion that states should have free reign over
every aspect of exenptions in bankruptcy, regardless of confkts
with state law," noting that other portions of the legislative
hi story support a different view MIls, 211 B.R at 2 ("...as
one House bill explained, "there is a federal interest in seeing
that a debtor that goes through bankruptcy conmes out with

adequat e possessions to begin his fresh start, ' "quoting



H. R Rep.No. 95595 at 122 (1977)).
1. THE BANKRUPTCY CODES PURPOSES AND POLI Cl ES ARE EFFECTUATED
BY APPLYI NG THE PLAIN MEANING OF § 522(f) AND § 522(c).

A The Deci sions Bel ow Are Consistent Wth The Code's Coal
O Aftording Debtors A Fresh Start.

The |ien avoi dance procedures found in 8 522(f), which were
enacted as part of the Bankruptcy Reform Act of 1978, marked a
significant departure from prior bankruptcy law. Historically,
liens which were validly obtained prior to bankruptcy generally
passed t hrough the bankruptcy unaffected and were enforceabl e
agai nst exenpt property, even exenpt honmestead property. See

Long v. Bullard 117 U.S. 617, 62021, 29 L.Ed. 1004, 55 S.Ct.

917 (1886). W¢th th substantial revisions to bankruptcy | aw
adopt ed by Congress in 1978, debtors were afforded the right to
avoid certain |liens on exenpt property, including nermonsensual,
judicial |iens and nonpurchasenoney security interests in
househol d goods.

The legi slative history reveals that Congress was concerned
that judicial liens were a "device commonly used by creditors to
defeat the protection bankruptcy | aw accords exenpt property

agai nst debts." Farrey v. Sanderfoot, 500 U. S. at 297. This

concern that swh liens could defeat a debtor's fresh start is

apparent fromthe follow ng House Report noted irkEarrey:

The first right [8 522(f)(1)] allows the
debtor to undo the actions of creditors that



bring | egal action against the debtor shortly
bef ore bankruptcy. Bankruptcy exists to
provide relief for an overburdened debtor.

If a creditor beats the debtor into court,
the debtor is nevertheless entitled to his
exenptions.

Farrey, 500 U.S. 29798, citing HR Rep No. 95595, pp
126-127 (1977).°

The |l ower court's decisions in this case are consistent with
the legislative history of 8 522(f) in that they do not condition
the availability of a debtor's federal |ien avoidance rights on
the timng of certain events such as the entry of state court
judgments, or therecordation of creditors' liens and debtors
homest ead decl arations. Patriot's position, on the other hand,
wi || encourage the kind of race to the courthouse (or |and
records office) which Congress intended to di scourage. Low and
nmoder at e-i ncone debtors having financial difficulties often | ack
t he means to adequately respond to creditor collection actions
and are generally |least able to beat their creditors in such a
race. Such debtors' ability to gain a fresh start should not
turn on the speed (or lackthereof) with which they assert their
state exenption rights prebankruptcy, or the adequacy of the

| egal advice they receive concerning their exenption rights.

® The Eighth Circuit in In re Thompson also noted that the lien avoidance
provisions under § 522(f) have a different purpose than the exemption
provisions, as they are directed at creditor abuse of the reaffirmation process.
In re Thompson, 750 F.2d 628, 631 (8th Cir. 1984) ("Although Congress was
interested in seeing that debtors achieve a fresh start, the primary goal of the
lien avoidance statute was to prevent creditors from forcing debtors in
bankruptcy to reaffirm consumer debts.").



B. Concerns About The Inpact O the Decisions Bel ow Are
G oundl ess.

I n Fracasso, Judge Bord f expressed several concerns about

the inpact of the Boucher and Whal en-Giffin decisions. These

clainms are either unsubstantiated or fail to give proper
consideration to the role of the federal governnment in
establi shing uniform bankruptcy | aws.

As a general concern, Judge Boroff stated inFracasso that

t he Boucher and Whal en-Griffin decisions would effectively create

two different sets of honmestead rights for Massachusetts debtors,
those established before a bankruptcy is filed and anot her
thereafter. Fracasso, 210 B.R at 227. According to the
Fracasso court, this anmpunts to an inproper infringenment upon
state created property rights.

Judge Boroff seens to ignore, however, that bankruptcy |aws
frequently alter creditors' prebankruptcy contractual i ghts. A
prime exanple of this relates to the ability of a debtor to
deaccel arate and cure a prepetition nortgage default or
otherwi se nodify the rights of secured creditors in a Chapter 13
pl an pursuant 11 U.S.C. 8 1322(b). This reordering of
debtor/creditor relations is a fundanental underpinning of
bankruptcy policy.

Mor eover, the better view on this issue is set forth by

Judge Queenan i n Boucher where he observes that state honestead



exenptions serve a very different role in the bankruptcy context
t han outside of bankruptcy. Boucher, 203 B.R at 10. 1In the
normal debtor/creditor rel ationship outside of bankruptcy, the
Massachusetts honestead exenption focuses on protections from
i ndi vidual creditor actions. In bankruptcy, the function of the
exenption is to renove certain property "from property of the
estate." See 11 U S.C. 8§ 522(b). According to Judge Queenan,
this distinction nust not be overl ooked:

This is because bankruptcy is a collective

proceedi ng designed for the benefit of al

creditors. The Bankruptcy Code focuses on

i ndi vidual creditor rights only in its schene

of priority and nondi schargeability.

Boucher, 203 B.R at 10.

A simlar view was presented inln re Scott where the

bankruptcy court found that in permtting states to dede the
"ki nd and amount" of exenptions by opting out of § 522(d),
Congress did not intend that the remaining sections of 8§ 522
woul d be rendered unenforceable® Scott, 199 B.R at 593. This
construction of the statutory schene, theScott court concl uded
furthers the policy goals of the Bankruptcy Code in "ensuring
uniformty under a federal distribution schene, providing a

debtor with a fresh start, and treating classes of creditors

® The Fourth Circuit has noted that a policy consideration behind the opt-
out provisons was Congress recognition that states may eect to set
exemption amounts that are "at a level commensurate with the standard of
living in various parts of the country.” In re Cheeseman, 656 F.2d 60, 64 (4th
Cir. 1981).



equal ly." 1d. at 593.
Judge Boroff inFracasso also raised the concen that the

Boucher and Whal en-Griffin decisions mght have a negative inpact

on the availability of credit to residents of Massachusetts.
Specifically, Judge Boroff predicted that creditors would react
to a broad reading of 8 522(c) by limting access tansecured
credit and replacing it with "consunmer secured credit."”
Fracasso, 210 B.R at 228.

I n today's consuner credit markets, with an overabundance
of credit card debt and fierce conpetition anong banks to gain
new custoners, it is hard to i mginethat affirmance of the
deci sions below will have any inpact on Massachusetts debtors
access to unsecured credit. |In those states with even nore
expansi ve honmestead and ot her personal property exenptions than
Massachusetts, such as Florida and Texas (inalding its ban on
wage garni shnments), amcus is not aware of any evidence that
residents of those states have been deprived of unsecured
consuner credit. Quite sinply, Judge Boroff cites no authorities
to substantiate this speculation and the realties of wrent
credit markets suggest that this is not a matter which should

concern this Court.’

" It is worth noting that in this case, Patriot's judgment lien did not

originate as an unsecured loan but rather stemmed from a deficiency on a
secured mortgage loan that Patriot's predecessor made on real estate other than
the debtor's homestead. While the factors which were considered by Patriot's
predecessor in extending credit to the debtor are not known, it is would seem
that the bank felt that its loan was secure by the collateral asit did not obtain
amortgage on the debtor's homestead.



[11. PATRI OI' S ARGUVENTS FOR EVI SCERATI NG THE CODE' S LI EN

AVO DANCE PROCEDURES AND | GNORI NG THE PREEMPTI VE MANDATE OF

8§ 522(c) ARE WRONG AND LEAD TO ABSURD RESULTS.

As nentioned earlier, Patriot attenpts to carve out of the
federal exenption schene an indefensible distinction between the
state "Exenption" estate and the federal bankruptcy estate.
Patriot's position, when applied in the context of a bankruptcy
proceedi ng, produces absurd results which neither further the
state's inplicit goal of protecting prehonestead creditors nor
t he Code's purpose of providing debtors with a fresh start.

This is best illustrated by the not uncommon factua

situation presented inln re Boucher. The debtor had listed in

hi s Chapter 7 bankruptcy schedul es approximately $60, 000 in
unsecured debt owed to thirty separate creditors. After the
bankruptcy was filed, the debtor's counsel wote to each creditor
attenpting to ascertain which debts were contracted prior to the
filing of the debtor's honestead exenption. Only seven of the
creditors responded, and their clains totaled | ess than $8, 000.
Under Patriot's analysis, the debtor inBoucher would have
been precluded from assertinghis honmestead exenpti on agai nst the
pre-honestead creditors and therefore the Trustee would have been
required to liquidate the property to realize a nere $8,000 in
non-exenpt property of the estate. Since Patriot has not

questioned the holding inln re Rye, 179 B.R 375, 37879



(Bankr.D. Mass. 1995%, this would nmean that the Trustee in
Boucher woul d have been required to distribute the $8,000 on a
pro-rata basis to the thirty creditors, not sinply the seven pre
homestead creditors. Following this to itslogical conclusion,
since the clainms of the seven prehonestead creditors represented
only 13.3% of the total debt, they would have shared anobngst

t hensel ves only $1,064. Assuming their clains were roughly

equi valent in size, they would have recei ved amverage

di stribution of approximtely $152 each.

This highlights how Patriot's highly theoretical argunent
must not be viewed apart fromthe practical realities of
bankruptcy case admnistration. It nust be assunmed that the
pertinent exception in the Masachusetts honestead exenption
statute was intended to fully immunize creditor clainms contracted
before a honmestead declaration. G ven the Code's distribution
scheme as set forth inRye, which clearly preenpts state |law to
the contrary, the Massachusettsgoal of protecting prehonestead
creditors is not furthered even if Patriot's position is adopted
(unl ess of course the prehonestead debt is reduced to a judgnent
lien).? In fact, since distributions are made on a pr-oata

basi s, a post-homestead creditor could likely receive an even

8 It is unlikely that Patriot would challenge the reasoning in Rye since it
provided the foundation for Judge Boroff's decision in In re Fracasso.

 While Patriot's argument focuses on the rights of lienholders under the
Massachusetts exemption statute, this Court should not ignore the effect of a
decision overruling the courts below on the vast majority of consumer casesin
which unsecured debts far exceed debts secured by judgment liens.



greater dividend than a prehonestead creditor, a result clearly
at odds with the purpose of the Massachusetts exenption statute.
In addition, the adoption of Patriot's position in this case
will inevitably place undue admi strative burdens on bankruptcy
courts, with the parties in interest engaging in contested
di sputes as to whether debt is in fact pr€honestead. |In many
consuner bankruptcy cases, the majority of debts involve
revol ving charge accounts. Although a credi card account may
have been opened prior to the honmestead declaration, all pre
honest ead account bal ances nmay have been paid by the debtor at
the tinme of declaration. 1In other cases, only a portion of the
account bal ance at the tinme of bankruptcy filingmy have been
incurred prior to the honmestead declaration. O her factual
di sputes may invol ve account bal ances which have been transferred
by the creditor to new accounts after the honestead decl arati on.
In an attenpt to resolve these factual issues, tehcourt in

Whal en-Griffin was conpelled to establish six different

categories of creditor clains. A reversal of the decisions bel ow
will require bankruptcy courts to make such factua

determ nations on a regular basis, even in situations where
reliable credit account information may not be available. Such
hearings (or the threat of contested proceedings) wll either
drive up the costs of bankruptcy filings or result in debtors who
cannot afford to challenge creditor clains entering into

reaffirmation agreenents for inproper reasons



Additionally, by declaring that exenmpt property should not
be "liable ... for any debt" that arose before the bankruptcy
filing, Congress sought to ensure that states may determ ne the
"kind and anpbunt"” of exenpt property, bt should not be able to
dictate which debts the exenptions should be ineffective against.

Scott, 199 B.R at 592 ("intentional tort" exclusion in Virginia
homest ead exenption statute conflicts with Bankruptcy Code). |If
8§ 522(c) is not given the preenptve effect as intended, states
could effectively override other dischargeability provisions of
t he Code, such as 8 523 dealing with exceptions to discharge,

t hereby underm ning the uniformty of bankruptcy adm nistration.

In this regard, Patriot fails to dscuss the application of
ot her exceptions to the Massachusetts honestead exenption al so
based on certain categories of debts, even those which m ght
arise after a debtor's honmestead declaration. For exanple, under
Mass. Gen. L. c. 188, 85, an "execution isued froma court of
conpetent jurisdiction to enforce its judgnment based on fraud,
m st ake, duress, undue influence or |ack of capacity" is excepted
fromthe honestead exenption. Thus, if Patriot's lien in this
case had been based on a judgnent grounded n any of these |egal
t heories, under Patriot's argunent that the state can define the
types of debts that the exenption applies to, the lien would not
be subject to |lien avoi dance under § 522(f).

This would nean that a |ien based on a judgnent invol vign

m st ake or undue influence could be satisfied through |evy on the



debtor's honestead despite the debtor's discharge in bankruptcy.
For such judgnent liens, the statel aw exception from exenption
woul d be tantanmount to an exception to discharge. Even aursory
review of 8 523 reveals that the types of debts excepted fromthe
application of the Massachusetts honestead exenption are far nore
expansi ve than those excepted from di scharge under 8§ 523, or
whi ch woul d survive di scharge under 8 522(c). See \Whal en-
Giffin 206 B.R at 290 ("the exceptions to the state honestead
exenption are considerably broader, involving debts that may not
be excepted from di scharge under 11 U.S.C. 8 523(a) and for which
exenpt property under federal |aw would not be liable.. ).
While 8 522 admttedly deals with debtors' exenptions in
property of the estate and not dischargeabilty, it is apparent
that 8 522(c) prohibits states from defining exenpt property in a
manner that conflicts with the provisions of § 523. Section
522(c) specifies certain limted types of debts that "exenpted
property" will still be liable for even after discharge,
referencing selected provisions in 8 523(a). Oher than the lien
avoi dance provisions recited in 8 522(c)(2), the remining

subsections 522(c)(1) and (c)(3) list certain tax debts, debts

10 A well-established doctrine in bankruptcy law provides that exceptions
to discharge should be narrowly construed. Kawaauhau v. Geiger, 118 S.Ct.
974 (1998); Gleason v. Thaw, 236 U.S. 558, 562 (1915) ("In view of the
well-known purposes of the bankrupt law, exceptions to the operation of a
discharge thereunder should be construed to those plainly expressed...."); see
also In re Klein, 65 F.3d 749 (8th Cir. 1995); In re Walker, 48 F.3d 1161
(11th Cir. 1995); In re Ward, 857 F.2d 1082 (6th Cir. 1988); In re Black, 787
F.2d 503 (10th Cir. 1986). There is no sound reason why this guiding
principal should not be followed in this case.




relating to alinony and support, and certain debts for fraud and
willful an malicious injury (involving a federal depository
institution) as theonly debts that may be enforced agai nst

ot herw se exenpt property. Congress has clearly spoken on this
issue and there is "no roomfor the states to supplenent it."

G eenwood Trust Co. v. Com of Mss, 971 F.2d 818, 823 (1st Cir.

1992), quoting Rice v. Santa Fe El evator Corp, 331 U.S. 218,

230, 67 S.Ct. 1146, 91 L.Ed. 1447 (1947); see also In re Scott,

199 B.R 586, 593 (Bankr.E.D.Va. 1996) ("Were Congressacting
in an area where it has paranount jurisdictionhas spoken
clearly and without qualification as to the type of debts that
can be enforced "during orafter' bankruptcy agai nst exenpt
property, a conpelling argunent can be made that it has preenpted
the field."). Just like debts resulting from m stake or undue
i nfluence nust give way to the mandate in 8 522(c) and thereby be
made subject to the state lnestead exenption, so nust debts
contracted for before the honestead decl arati on.

If the authority given to states under 8 522(b) to opt out
of the federal exenption schene or to allow debtors to choose
state exenptions were to be extended to allowing sHtes to
control which clainms may or nay not be enforced agai nst exenpt
property, irrespective of 8 523(c) and the discharge provisions
of 8 523, this could |lead to unwarranted consequences. As the

court inln re Conyers 129 B.R 470, 472 (Bankr.E.D. Ky. 991)

not ed, what would prevent a state from prohibiting collection



upon exenpt property after bankruptcy for nomdi schargeabl e debts
such as taxes or for alinmony and support even though 8 522(c)

woul d permt collection of such debts?

CONCLUSI ON
For all the foregoing reasons, am cus respectfully requests

that this Court affirmthe decisions bel ow.
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